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It’s no secret that the collective action 
community in the UK and abroad was 
abuzz following the Waterside CPO 
Judgment. The term ‘take-up rate’ took 
on a whole new significance following 
the Competition Appeal Tribunal’s (CAT) 
emphasis on the take-up rate forming 
a key part of the cost-benefit analysis, 
and therefore, certification process. 
The subsequent Brook CPO judgment 
further highlighted the importance of 
the role take-up rates play in the CAT’s 
cost-benefit analysis.  

Both judgments emphasised an 
unspoken distinction of the term “take-
up-rate” that claims administrators know 
all too well. ‘Take-up-rate’ or ‘uptake’ 
can indeed have two meanings: (a) the 
number of claims submitted from the 
total number of existing class members 
(also known and better described as the 
Participation or Claims Rate); and (b) 
the percentage of claim proceeds that 
are distributed to class members and 
who ultimately receive a payment (better 
described as the Distribution Rate). 
These measures are not interchangeable 
and are often conflated and confused.  
Each impacts the administration 
differently and a sophisticated distribution 
plan considers* both.

What We Mean by ‘Take-Up Rate’:

‘Take-Up Rate’

Participation or 
Claims Rate

% of the Class that 
submits a Claim

Distribution Rate

% of Available Claim 
Proceeds distributed 

to the Class

LOOKING BEYOND PARTICIPATION 
WITH (RE)DISTRIBUTION

A LEGITIMATE 
MECHANISM FOR 

EXHAUSTING 
CLAIM PROCEEDS 

IN COLLECTIVE 
ACTIONS
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The CAT’s certification process and 
cost-benefit analysis appears to focus 
on the Distribution Rate, specifically, 
suggesting a higher Distribution Rate 
is needed to balance out the costs 
incurred by the Class Representative 
bringing the action. This slight but 
important shift in perspective as to how 
the regime views ‘take-up rates’ alters 
the nature in which distribution plans are 
developed. Instead of focusing solely on 
factors that increase the Participation 
Rate, such as comprehensive notice to 
class members, and the development of 
a frictionless claim process, designing a 
distribution plan focused on increasing 
the Distribution Rate becomes 
paramount. 

That does not mean crafting a 
distribution plan should only consider 
the Distribution Rate. Experience 
and logic dictate that increasing the 
Participation Rate naturally increases 
the Distribution Rate. The more class 
members who file valid claims, the 
more class members will be available to 
receive funds from the claim proceeds.  

This still raises a critical question:  

How do we distribute a high 
percentage of available 

claim proceeds when the 
number of claims submitted 

is a smaller (sometimes 
significantly so) than the 
total number of existing 

class members?
The CAT’s scrutiny has resulted in a 
hyper-focus on presenting to the CAT 
any and all methodologies that may 
increase the Distribution Rate to satisfy 
the certification process and cost-benefit 
analysis. Many of these methodologies 
include various automatic payment 
processes, where a class member does 
not submit a claim and “automatically” 
receives a payment or a credit directly 
from a claims administrator or the 
defendant.  Automatic payments are 
limited by the availability and accuracy 
of the class member data, likely 
obtained from defendants, and account 
information and the capability of a 
defendant’s payment mechanisms to 
effectuate them.  

Inevitably, there will be some 
percentage of the class that is 
required to proceed with filing a claim 
to participate in any claim proceeds. 
To add further complexity, technically 
automatic payments do not contribute 
to the Participation Rate because 

there is no claims process in which 
automatically paid class members 
participate. No participation is required; 
payments are automatic.  Thus, 
distribution plans must account for the 
reality that the Participation Rate will 
hit a ceiling, where only so many class 
members submit a claim form or are 
eligible for an automatic payment. 

This is where redistribution becomes 
relevant. 

Redistribution:  
Looking Beyond the 
Initial Distribution
Redistribution is precisely what it 
sounds like:  a distribution mechanism 
whereby additional distributions are 
made to class members who were 
already paid successfully as part of the 
initial distribution, with the purpose of 
extinguishing the remaining available 
claim proceeds to the greatest extent 
possible. Redistribution is commonly 
utilised in North American class action 
regimes, typically paid for separately 
from the settlement fund, and its 
process is straightforward. 

When claims proceeds remain 
undistributed, class members who 
successfully receive an initial payment, 
receive another payment on a pro-rata 
basis depending on the amount of 
remaining available claim proceeds.  
The process can be repeated, where 
approved and subject to any agreement 
of the parties or direction from the court, 
until the remaining available claim 
proceeds are exhausted or are reduced 
to the level where further redistribution 
is impracticable.  When such a level 
is reached, any remaining funds are 
typically then sent to a designated 
cy pres recipient. Effectively, class 
members can be compensated more 
than once. Practically, the Distribution 
Rate ranges are dramatically higher – 
because claim proceeds are delivered 
to class members and those funds are 
exhausted. 

A simple example of how redistribution 
achieves a higher Distribution Rate 
even with a moderate Participation Rate 
can be demonstrated as follows.  

Suppose a class of 30,000,000 class 
members, has a 2% Participation Rate 
(600,000 class members filed a claim), 
with estimated damages per class 
member in the range of £10 to £50 and 
a £100,000,000 million fund of available 
claim proceeds.  Each class member 
can receive an initial payment of, say, 
£50 (£ 50 x 600,000 class members = 
£ 30,000,000), which will reduce the 
fund to £70,000,000 – a Distribution 
Rate of approximately 30% (70% of 
the fund remains).  To increase the 
Distribution Rate, additional funds can 
be redistributed to class members in an 
agreed upon amount, say an additional 
£50, can continue to occur, as long as it 
is commercially feasible, as necessary 
and as agreed until the claim proceeds 
are nearly exhausted. In this example, 
claim proceeds could be redistributed 
until the fund is reduced to £1,000,000 
and, thereby increasing the Distribution 
Rate to approximately 99% and 
distributing approximately £99,000,000 
of available claim proceeds to class 
members.

It goes without saying that 
Redistribution should not replace efforts 
to maximise the Participation Rate. 
In fact, a sophisticated distribution 
plan considers the complementary 
nature of the Participation Rate and 
the Redistribution mechanism, where 
Redistribution can enhance the overall 
success of the distribution. As the 
CAT’s approach to the cost-benefit 
analysis and certification continues to 
evolve, there is a compelling case for 
redistribution to form a core component 
of any proposed distribution plan – 
particularly where the objective is 
to distribute as much of the claim 
proceeds as possible.
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